AUDIT REPORT 2009/054

An imvestigation was carried out in terms of Section 17C of the Development
Planning Act,
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Note by Audit Office

It 1s not the function of the Audit Office to investigate the actions of private individuals.
The investigation is consequently limited to the operations of the MEPA in the
assessment of the relevant applications. The actions of the complainant in the matter are
of no concern to the Audit Office and will not be considered in any way.

Facts

The following applications could be traced on this site:

P4 2835/00: To reconstruct the existing structures with very minor alterations to facilitate
use, at Wied tal-Marca, /o Bahrija. (The file for this application has been misplaced.

Information on this application obtained solely from the electronic data available).

PA 6321/02: Rehabilitation of existing dwelling (outline PA 283 5/00) at Wied tal-Marca,
/o Bahrija.

PA 5846/04: To delete condition 3 in order to conform with condition 1 in PA 632 1/02, at
Wied tal-Marca, l/o Bahrija.

PA 7719/06: Amendments to approved PA 6321/02 (to rehabilitate dwelling), at Wied
tal-Marca, /o Bahrija.

The applications will be considered in chronological order.

PA 2835/00

Ms Marthese Said submitted an application on 26 May 2000 “/o reconstruct the existing
structures with very minor alterations to facilitate use” (PA 2835/00). The case officer
who assessed the application described the development in the Development Planning
Application report as follows:

This application seeks outline development permission for the rehabilitation and
exiension of an unused rural building to form a dwelling. The proposed building
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is a three bed roomed dwelling, having a foolprint of approximately 150 Square
meftres and a total floorspace of approximately 200 square metres.

The Development Planning Application report was concluded on 12 J anuary 2001 with a
recommendation for refusal. The salient points of the report are reproduced below:

The existing building consists of four agricultural rooms at ground floor level,
having a total area of approximately 90 square meires. One room is roofed at a
height of seven courses. Another room is dilapidated. The building in question is
not in a sound s{ructural condition, as can be seen from the photos submitted.

The proposed building is a three bed roomed dwelling, having a foomprint of
approximately 150 square metres and a total floorspace of approximately 200
square metres. Only one room, with an area of approximately 24 sSquare metres,
is to be relained.

According to Paragraph 3.2 of Policy PLP 20, the site cannot be considered as an
existing or committed built-up area. The proposal is therefore counter to Policy
SET 11 which prohibits further urban development outside existing and
commitied built-up areas. Paragraph 7.6 of the Structure Plan lists developments
which are permitted in the non urban scene. The proposed awelling unit is not a
development which can be permitted in non urban areas, and there is no
Justification from a planning point of view, why the proposed wuse cannot be
located in an area designated for urban development.

Section 8 of Policy PLP 20 lists a number of criteria which have 1o be met in
order that conversions and minor extensions to buildings and uses outside
development areas may be accepted. The main applicable criteria are as follows:

- the building must be in a sound siructural condition and be capable of
conversion without substantial rebuilding;

- the rebuilding of large sections of walls will not be acceptable unless the
remainder of the building is of outstanding architectural importance;

- extensions to existing buildings must not create a total floorspace which exceeds
150 square metres;

- the proposed extension area will be carefully considered in relation lo the size
and proportions of the original site;

- the visual impact of the new development, particularly its scale and massing,

must be acceptable in the wider landscape setling of the site;

- extensions which create a new unit of accommodation will not be acceptable.

The existing foolprint of the building is of approximately 90 square metres. [t is
evident from the photos submitted, that the building is not in a sound structural
condition. In fact, only one room, with an area of approximately 24 square
melres, is proposed (o be relained. The proposed development therefore implies
substantial rebuilding and a considerable increase in size of the building. The



proposed extension will create a new unit of accommodation and will aller
significantly the visual appearance of the building in terms of scale and massing.
The proposal therefore goes beyond the criteria for minor extensions which can
be allowed in terms of Policy PLP 20.

The proposed dwelling is not of ecological, agricultural or scenic interest, and is
therefore counter o Policy RCO 2. The site is a Rural Conservation Area and the
proposal therefore runs counter to Policy RCO 4 in that it is more likely to harm
the qualities of the area instead of complementing the rural character of the
surroundings.

Moreover, the building is situated in an Area of Archeological Importance (II-
Qlejgha), an Area of Ecological Importance (watercourse - level I, coastal / cliffs
- level 2) and a Site of Scientific Importance (watercourse - level 1), on which in
accordance with the Structure Plan Explanatory Memorandum para. 15.35
‘human intervention kept to the barest minimum’ and "no physical development’
allowed. ‘

The application was refused by the DCC on 28 May 2001. The applicant submitted a
request for the reconsideration of the application. In his request for reconsideration,
_architect stated that:

£ Today a building exists on sile, conveying messages from the past and
likely to stand for a long time. This is evident from the current Jootprint. Ouwr
proposal is to reconstruct what was previously existing. Surely this does not
prejudice the ecology of the area.

2. The use of these rooms is not intended for constant habitation - it is 100
small lo allow thorough habitation! Our client intends to upkeep the immediate
environs and therefore our proposal runs in tandem with RCO 4. More so,
agricultural upgrading is in line with policies embraced by both the Agricultural
Department and the Planning Authorily.

3. Our proposal does not seek to urbanise the area but regenerate it! As a
malter of fact we are more than willing to accep!t sirict conditions as laid down by
the DCC with regards to methods of construction and project management. That
said, the Envirowment Protection Deparmment did not object to simple
FeconsIruction.

4. We would like to highlight three recent applications familiar 1o our case
(details noted).

The reconsideration report, after reiterating the arguments of the original DPA report
adds other factors in reply to the arguments of the architect. These are summarised at the
end as follows:



The proposed development goes beyond the criteria Jor conversions and minor
extensions which can be allowed in terms of Policy PLP 2 0, since:

(1) the building is not of architectural or historic interest and thus worthy of
retention;

(i1) the building is in such a poor structural condition that complete rebuilding of
the whole development is a must:

(iii) access to the site is through a country lane which cannot accommodate
additional iraffic;

(iv) ho parking is provided on site;

(v) the provision of services, especially overhead cables, will have unacceptable
environmental implications;

(Vi) the need for the extension is not Justified, to the satisfaction of the Planning
Authority;

(Vi) the proposal will affect fresh land outside the existing site boundary;

(viii) the visual impact of the new development is not acceptable in the wider
landscape setting of the site, since it would be prominent in attractive and
important views and cannot be adequately screened by landscaping;

(ix) the development is crealing a new habitable unit oulside the development
zone;

(x) all new development needs to be supported by essential services. This
intervention would mar the present idyllic and untarnished landscape and
infroduce a mew structure in an otherwise unspoilt and protected landscape.

The DCC upheld the request of the applicant on 26 August 2002. There is no information
as to the reasons which led the DCC to overturn the recommendations of the Planning
Directorate (as already stated the file is not available), but a note in the reconsideration
report may be of relevance:

The DCC (minute 25) inspected site and noted that "site is located about 150m
Jrom the existing buildings. The rooms indicated are not in good condition bui
replacement with the same stones and on the same Jootprint is possible. Services
would have to be hidden. The proposal is small. The site has scenic value but
there is an existing building on site.”

Subsequently the DCC gave the following decision (Notes to Commilttee in DPA report):

The DCC (minute 38) stated that 'without prejudice fo final decision, please ask
applicant to submit drawings and method siatement to explain and illusirate what
way the restoration is going to take place, and to indicate proposed uses of the
spaces. There was consensus thal the foolprint should not increase be vond whel
there is at present.’

Architect submitled method statement (red 42) and plans (red 424 - 42F)
indicating uses of ground and intermediate floor, and retaining the existing

Jootprint.



On the 26 August 2002 the DCC approved the outline application subject to five
conditions. As the file cannot be traced I have been unable to find out the justifications of
the DCC for overturning the recommendation of the Planning Directorate.

PA 6321/02

The same applicant submitted a full development application on 12 November 2002 for
the “demolition of existing dwelling (Outline PA 2835/00 approved dated 25" September
2002) and proposed farmhouse” (PA 6321/02). The submitted photographs show a
severely dilapidated building where substantial parts of the walls and all roofs had
collapsed. It is obvious that the building had been in this state for several years as the
photographs show trees growing within the existing rooms.

The Development Planning Application report was concluded on 16 December 2002 with
a recommendation for refusal. The relevant paragraph in the report states:

The full development application differs from the approved outline permit in that
it is now seeking itolal demolition of the existing structure rather than its
rehabilitation, and hence does not accord with the objectives of the approved
Restoration Meihod Statement. The proposal hence runs counter lo paragraph
8.1(ii1) of PLP 20, which states that the rebuilding of large sections of walls is
unacceptable outside approved limits to development.

The proposed development involves substantial alterations (lotal demolition) and
goes beyond the restoration interventions which were approved in former outline
application and, which may be permitted in terms of Policy PLP 20: Development
Control Guidance - Developments Quiside Buill-up Areas, particularly
paragraph 8.1(iii), which requires that the building must be in a sound structural
condition and capable of conversion without substantial rebuilding.

In his reply the architect stated:

During submission stage, we were asked by vetters to include the word demolition
due to specific condition 4 laid out in method statement (attached). In effect, we
also fend to agree that the proposed works point out to be a rehabilitation
exercise in accordance with approved method statement, which method statement
applicant remains bound lo follow in the process.

As a matter of fact, submitted drawings tally in _full with those approved in outline
PA 2835/00.

A copy of a method statement dated 10 July 2002 was attached. The statement states that
the applicant was proposing to demolish completely the existing building, retain existing
stonework and other architectural elements, and reinstate the existing facade, using the
original stonework and other architectural elements from previous building.

The DCC approved the application on 30 January 2003 with the following justification:



Approved 5-0. DCC approves the application in line with cutline permit, i.e. as
per method statement approved. This method statement to be part of conditions.
Prior fo issue of permit architect to resubmit drawing 1D without the
conventional colowr which is indicating total demolition. The proposal in the
approved permit should read “rehabilitation”, Architect to submit letter 1o this

effect.

The architect complied and in a letter dated 3 March 2003 stated:

Reference is being made to your letter dated 4" February 2003. Please find
enclosed requested drawings and also note that proposal is o read
“Rehabilitation of existing dwelling. (Quiline PA 2835/00).

PA 5846/04

On 13 October 2003 the same applicant submitted another application “to delete
condition 3 in order to confirm with condition | in PA 6321/02” (PA 5846/04).

Condition 1 required the applicant to comply with the approved method statement (which
meant that total demolition of the existing structure was being proposed). Condition 3
required that

Demolition shall be kept to a bare minimum and subsiantial or lotal rebuilding
may resull in forfeiture of this development permission.

There was obviously a conflict between the two conditions and the DPA report
consequently recommended an approval of the application, which was accepted by the
DCC on 5 April 2005.

PA 7719/06

On 7 December 2006 the same applicant submitted another application for “amendments
to approved PA 6321/02 (lo rehabilitate dwelling)” (PA 7719/06). The submitted
application indicated a considerable increase in the building footprint from the previous
approved application.

The application was referred to the Heritage Advisory Committee. On 4 April 2007 the
HAC recommended that the applicant should be required to provide a more detailed
method statement, and the footprint should not exceed the existing.

The DC-EPD working group discussed the application on 18 May 2006. In a memo to the
case officer dated 18 May 2006 the EPD recommended a refirsal on environmental
grounds stating inter alia:



L. The area in question is scheduled as an Area of Ecological Importance and Site
of Scientific Importance (G.N. 63/96, G.N. 444/95 and G.N. 400/96), Area of High
Landscape Value (G.N. 400/96), Area of drcheological Importance (G.N. 278/98)
and a Special Area of Conservation (L.N. 31 1/06)

2. Site lies within a very sensitive area and proposal would significantly impact
not only on the environmenital characleristics dominated by Wied tal-Bahrija /
Wied tal-Marga system in terms of intensification of land-use but would also
counter the objective of the rural policies and scheduling.

3. Proposed development involves further land take-up and an increase in
Jooiprint from that approved in PA 6321/02. The proposed extension is not
deemed justified and should not be considered within a rural area, particularly
because il would resull in an intensification of built-up development within a
protected area,

5. Paragraph [5.38 of the Explanatory Memorandum stating  physical
development within such scheduled areas should be limited to the maintenance of
already existing structures, was already breached when PA 6321/02 was
approved. Current applieation goes further be vond. the objectives of the Structure
Plan, in view of a much larger total floor space. In this regard the case history is
of concern ....... This is unacceptable, as the safeguards that seek to protect the
environment against wrban sprawl are being bypassed through a succession of
piecemeal applications, resulting in a development that is by far in excess of the
originally envisaged “reconstruction of existing structures with very minor
alterations 1o facilitate use”.

It also results that commitments for development as per previous permits were
issued in breach of L.N. 160/97 ~ Rubble walls and Rural Structures
(Conservation and Maintenance) Regulations 19976, and notwithstanding clear
objections by the then Environment Protection Department.

The Natural Heritage Panel, HAC discussed the application on 24 May 2007 and in its
comments concluded:

Given the location of the site in an Area of Feological Importance, Site of
Scientific Importance, Area of High Landscape Value and a Special Area of
Conservation, the Panel cannot recommiend any increase in the Jootprint as
approved and therefore the application should be refused.

The DPA report was concluded on 23 June 2007 with a recommendation for refusal.
Eight (8) reasons were given why the application could not be accepted.

In his reply the architect stated



